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COLORADO'S GREGORYJ. HOBBS, JR.:
AT THE HEADWATERS OF JUSTICE
BY TROY EID *
Had Gregory J. Hobbs, Jr. never ascended to the Colorado Supreme
Court, it might have been necessary to invent him. Water is that important to
Colorado. So are leaders who can be counted on in challenging times.
Even before his appointment as a Justice of the Colorado Supreme Court
in 1996, Greg Hobbs's name had become synonymous with expertise in water
law. Few judges, state or federal, can claim to have altered the political
landscape of*an entire state. Greg possibly can. In 2009, a popular six-tern
fornner Member of the US Congress from Colorado's Western Slope, Scott
Mcnnis, was campaigning in the Republican primary election for Governor.
Mcnnis had seemingly locked up the GOP nomination until charges arose
that he had allegedly plagiarized a water law article Greg had written and
published twenty years earlier. Mchnnis lost the primary to a virtually
unknown GOP candidate, Dan Maes, who in turn fell in the general election
to the Mayor of Denver, John Hickenlooper. Justice Hobbs carefully avoided
making any public statements on the controversy. Yet his public persona as
the virtual embodiment of water law in Colorado cast a long shadow over the
race.
Born in 1944, Greg Hobbs was by all indications a star student who never
took himself too seriously. He grew up in an Air Force family that moved
frequently, perhaps fueling an outsized enthusiasm for travel and adventure
that remains a Hobbs hallmark. IfJustice Hobbs looks and acts like an Eagle
Scout, it's because he earned that rank in the Boy Scouts in 1959. He
received a B.A. in history at the University of Notre Dame and joined the
Peace Corps in Colombia shortly thereafter. Later, in 1971, Justice Hobbs
graduated from the University of California at Berkeley with a law degree. The
future Justice Hobbs then clerked for Judge Williai E. Doyle of the US
Court of Appeals for the Tenth Circuit, moving to Denver permanently in
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1973.
Greg's remarkable legal career prior to joining the Colorado Supreme
Court combined public service-including tours of duty with the US
Environmental Protection Agency and the Colorado Attorney General's
Office-with successful private law firm practice. Greg has also devoted
countless hours teaching and helping students, including serving as an Adjunct
Professor at the University of Denver.
NAVAJO TEACHERS SOVEREIGNTY WORKSHOP

Most recently, justice Hobbs partnered with the University of Northern
Colorado and the Navajo Nation to develop a unique training program. for
public high school teachers who live and work on the Navajo Indian
Reservation, an area that extends into Arizona, New Mexico and Utah and is
the size of West Virginia.' This was the Navajo Teachers Sovereignty
Workshop, the brainchild of UNC History Professor Michael Welsh, a
longtime friend and collaborator of Greg's who secured a $2 million grant for
this five-year project. The workshop's goal was to strengthen high school
course curriculum about Native American tribal sovereignty, the bedrock
principle that federally-recognized Indian tribal governments retain their
inherent powers of self-governance, or as the U.S. Supreme Court memorably
described it, the authority pre-dating the United States Constitution of tribes
"to make their own laws and be ruled by them."'
Greg recruited a number of us to provide in-service training when the
Navajo teachers' delegation visited Colorado. We also identified and
generated potential high school course materials about tribal self-governance
and self-determination. Other workshop faculty included the late David
Getches, Dean of the University of Colorado School of Law, and Janelle
Doughty, a citizen of the Southern Ute Indian Tribe and distinguished alumna
of the University of Denver's Graduate School of Social Work who currently
serves as her tribe's Executive Officer. One of the Navajo Nation-run
institutions participating in the workshop was the Leupp School, a former
boarding school of the US Department of the Interior's Bureau of Indian
Affairs mad a pro bono client of mine. These teachers from the remote village
of Leupp, Arizona, serve many students who must travel one hundred miles
or more each way just to attend class. Not one of the dozen teachers from the
Leupp School who participated in the workshop had ever attended an inservice training outside of Arizona-that is, until Justice Hobbs joined forces
with Mike Welsh and his colleagues at UNC.
The Navajo Teachers Sovereignty Workshop introduced teachers from
Leupp and other Reservation communities to top state, federal and tribal
officials to explore where each sovereign's powers begin and end, and how
these three forms of governments-all recognized by the Constitution-can
work more effectively together. Greg also traveled to the Navajo Reservation
mad the Grand Canyon, where the teachers recorded some of their oral
1. GREGORY J. HOBBS, JR., LIVING THE FOUR CORINERS 15-17, 39-65 (2010).

2. Willius v. Lee, 358 U.S. 217, 219 (1959).
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histories lor future generations of students. A Leupp School teacher sumnmed
it up for me this way: "Best in-service training I ever had."
GE1rING TO KNOW GREG

Colorado's go-to expert on water law and
.Justice Hobbs's public image iLs
policy was already well-established when we met in 1999. Governor Bill
Owens had assumed oilice in January of that year; I was appointed the
Governor's Chief Legal Counsel, responsible among other things lor judicial
appointments and matters concerning the Colorado State Judiciary.
My first encounter with Justice Hobbs wits indirect and memorable. A
copy of I've Seen the Mountains Falling, a digest of Greg's poems, arrived at
our ollices in die State Capitol building, autographed and addressed to
Governor Owens. Fittingly enough, the book was published by the Philmont
Staff Association. Greg had served as a Ranger at Philmont, the national
Scout ranch near Cimarron, New Mexico, for seven summers. Philmont is so
much a part of Greg's life that he even met his magnificent future wife,
Barbara "Bobbie" Hay, at Philmont in 1966. Energetic back then as always,
Greg somehow made time to write a backcountry hiking guide to die
Philmont wilderness in his time working there.
Ironically, I've Seen the Mountains Falling initially arrived in my oilice in
a plastic bag carried gingerly by a uniformed member of the Colorado State
Patrol's Executive Security Unit. One of my responsibilities for Governor
Owens was to work with the Patrol to evaluate potential threats against the
Governor's safety.
"Check out the title of this book and be sure to read the note inside," the
State Trooper urged.
I leafed through the paperback. A personal inscription on the fide page
was addressed to the Governor: "May the sound of mountain waters and the
vista of the plains always call you. Greg Hobbs."
"We think it might be some kind of threat," the Trooper explained. "Any
idea who this 'Greg Hobbs' is?"
I assured him that the Justice was Friendly and that his intentions were
peacefl, regardless of mountains falling on Governor Owens or anyone else.
In fairness to the Trooper, not many judges write poetry books. In this
and many other ways, Greg would break the mold and become a respected
public citizen. He is perhaps best known for his vigorous participation in
seemingly every public forum large and small having to do with the
development of water law in die Rocky Mountain West. This, too, is only
fitting given that Greg's life coincides with evolving attitudes toward water
resources in Colorado and the Four Corners Region iehas come to know
and love so well.
WATER LAW PERSONIED
Not long after Greg was born, die US Departnent of the Interior in 1946
3. GREGORY.J. HOBBSJR., I'VE SEEN THE MOUNTAINS FALLING: POEMS OF
COLORADO, PHILMONT, SOtFIlHWEST (1995).
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published what would become known among water lawyers as "The Blue
Book," the Department's massive development plan for damming and
diverting virtually the entire flow of the Colorado River Basin. Reflecting the
sentiments of the era, this landmark federal report-weighing more than four
pounds mid bearing a bright blue cover-was subtitled, "A Natural Menace
Becomes a Natural Resource."
The Blue Book proposed 143 separate water projects to dam and divert
the Colorado River mid its tributaries from the Rockies to the Gulf of
California. Even back then, Interior's wish list exceeded the Colorado River's
entire annual flow by twenty-five percent. Yet that did not discourage federal
dreaners. "Tomorrow," the Blue Book's authors predicted, "the Colorado
River will be utilized to the very last drop."' In the next two decades, the
Department's Bureau of Reclamation would "make the Colorado the first
major river in the world to come under almost total human control," in author
Kevin Fedarko's appropriate phrase, by building nineteen large dams and
reservoirs on which more than thirty million people would eventually come to
depend.5
Given Greg's love of the law and the outdoors, it is no surprise that the
liuture Justice immersed himself in the development and stewardship of
Colorado's water resources. By the time Greg began practicing law, however,
the federal government's camnpaign to tame the Colorado River and other
western waterways-transforming them into the equivalent of a vast municipal
waterworks system, with little or no regard for the affected ecosystems or
traditional Native American ways of life-was giving way to a more nuanced
environmental ethic. The legal career of this former Philmont Scout would
chart a trail between responsible natural resource development, on the one
hand, and longer-term ecological protection and sustainability on the other.
Balancing between these often conflicting priorities is no mean feat,
particularly in the arid West. Yet as with so many other challenges, Greg
threw his fill energy into the task.
Colorado water law is unique not only because so many rivers have their
headwaters here, but because of what lawyers call the 80 Percent Problem:
about eighty percent of Colorado's water is located west of the Continental
Divide, yet more than eighty-five percent of the state's population lives and
works in cities and suburbs along the Front Range. Because so many
Coloradans reside far away from the sources of water on which they depend, a
distinctive set of laws regarding water use and land ownership emerged
beginning in the 1860s that is collectively known today as the Colorado
Doctrine.
As a contributor to the Citizen's Guide to Colorado Water Law, a handy
reference published and periodically updated by the Colorado Foundation for
Water Education-of which Greg was a founding member-Justice Hobbs has
broken down the Colorado Doctrine into its four components:

4. Sec KEVIN FEDARKO, THIE EMFRALD MILE 67 (2013).

5. Id.
6. CoLo. FOUND. FOR VATER EDUC., CITIZEN'S GUIDE TO COLoRAI)O WATER LAW,
at app. 2.1 (2d ed. March 11, 2013) thereinafter CITIZEN'S GUIDEI.
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1. All surface and groundwater in Colorado is a public resource lor
beneficial use by public agencies arid private persons;
2.

A water right is a right to use a portion of the public's water
resources;

3.

Water rights owners may build facilities on the lands of others to
divert, extract, or move water from a stream or aquil'er to its place
of use; and

4.

Water rights owners may use streams and aquilers for the
transportation and storage of water.

Justice Hobbs describes it as "a doctrine of scarcity, not plenty."
Among
other things, the Colorado )octrine, by enabling water rights' holders to cross
others' lands in order to use and store water, made possible the infrastructureintensive water diversions that created and sustain the 80 Percent Problem.
With more than 177,000 separate adjudicated water rights in Colorado,
along with various legal obligations to nineteen downstreamn states that depend
on Colorado's annual snowmelt, there is probably no more exciting state in
which to practice water law. Greg figured that out as a young attorney and has
since inspired many others to become better stewards of our precious water
resources. "Water is a limited resource, vital to Colorado," he writes in the
Citizen's Guide. "The Colorado census of 1861 reported slightly over 26,000
persons. By 2003, the state's population had grown to some 4.4 million. Still,
natural limitations on the state's water resources have not changed."'
AJUDGE WHo 'TELLS THE TRUTH'
Besides authoring decisions as a Colorado Supreme Court Justice, Greg
has written and published extensively throughout an impressive career-so
much so that the archival guide to his official papers, maintained by Colorado
State University and including historical maps, books, poetry, and other
diverse materials, spans fifty-four pages. It would be exceedingly difficult, and
unfair to the breadth and energy of Justice Hobbs's work, to attempt to
summarize or even categorize his myriad contributions to the life of the law in
Colorado. Yet one recent endeavor has special poignancy: The Justice's
passionate advocacy on behalf of the descendants of the survivors of the Sand
Creek Massacre on the 150th anniversary of that tragedy. Those descendants
include citizens of the Northern Cheyenne Tribe in Montana, the Northern
Arapaho Tribe of the Wind River Indian Reservation in Wyoming, and the
Cheyenne and Arapaho Tribes of Oklahroma.

7. Samantha Wright, It,All Comes Down to Water: justice Hobbs Meanders Through
Water Law, THE WATCH, Sept. 25, 2014, available at http://www.thewatch media.con/it-allconses-down-to-water-chief-justice-hohhs-mendcrs-hrough-water-law/ (last visited Apr. 2,
2015).

8. CrrlZEN's GuIDE, supffi note vi.
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There are several published accounts of the Sand Creek Massacre.!
According to an executive order by Governor Hickenlooper creating the Sand
Creek Massacre Commemoration Commission,
On November 29, 1864, approximately 675 United States soldiers killed
more than 200 Cheyenne and Arapaho villagers who were living peacefully
near Fort Lyon, Colorado, a place where American negotiators had assured
they would be safe. Cheyenne Chief Black Kettle's village had raised a U.S.
flag and a white flag as symbols of peace, but Colonel John Chivington
ignored the banners and ordered his troops to take no prisoners. Ambushed
and outnumbered, the Cheyenne and Arapaho villagers fled on foot to the
bottom of the dry stream bed. After eight hours, the shooting finally stopped
and the village was pillaged and set ablaze. Most of the dead were women,
children, and elderly men. The few survivors sought safety in neighboring
camps, but the descendants' lives were forever changed. The Sand Creek
Massacre deeply impicts the sovereign Tribal nations whose ancestors were
massacred that tragic day, and preventing atrocities such as this in the future is
imperative."
As the State of Colorado began planning for the 150th commemoration,
Justice Hobbs took it upon himself to get involved and speak out. Writing in
The Denver Post, and presenting at the official commemoration event on the
west steps of the Colorado State Capitol Building, he decried the "horrendous
wrong" of the Sand Creek Massacre.
Citing to foundational Indian law cases of the US Supreme Court, federal
statutes, and other legal materials, Justice Hobbs' speech carefully traced the
origins of the Sand Creek Massacre and put it into its larger historical context
as an integral part of "the coerced cession of Arapaho and Cheyenne
homelands" to enable non-Indian settlement." Seated behind Greg was
Governor Hickenlooper, who had just delivered the State's first public
apology for the Sand Creek Massacre. Also gathered next to the Governor
and on the Capitol steps were the elected leaders of the Northern Cheyenne,
Northern Arapaho, and Cheyenne and Arapaho Tribes of Oklahoma, along
with Greg's fellow Justices of the Colorado Supreme Court.
Standing in the crowd that frigid November morning were hundreds of
onlookers, including several of us who had joined tribal youth in running the
last leg of the annual Sand Creek Massacre Spiritual Healing Run, a relay that
goes all the way from the Sand Creek Massacre National Historic Site to the
State Capitol. Justice Hobbs's searing public indictment of injustice left many
listeners in tears. An elderly tribal leader standing nearby said it all. Wiping
his eyes, the elder looked up at podium as Justice Hobbs was finishing his
remarks and put his hand on my shoulder. "That judge sure told the truth,"
he said.
9. A compelling account of the Sand Creek Massacre anid its aftermath can be found in
DAVID FRID'IjOF HALAAS AND ANDREW E. MASICH, HAIFBREED: THE REMARKABLE TRUE
STORY OF GEORGE BENT" 113-154 (2004).
10. GOvERNOR JOHN V. HICKENLOOPER, EXEC. ORDER No. B 2014-003, CREAxrING THE
SAND CREEK MASSACRE COMMEMORATION COMMISSION (Mar. 14, 2014).
11. Justice GregoryJ. Hobbs, Jr., Address at the Sand Creek Massacre Commemoration

(Dec. 3, 2014); Gregory Hobbs, Sand Creek Massacre: Colorado's Land Grab foin Aative
7ibes, DENv. Pos', Nov. 22, 2014
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Public attitudes toward natural resource development and stewardship,
and the civil rights of Native Americans and many other people who call
Colorado home, have changed dramatically since Colorado's early days.
Perhaps even greater changes lie ahead. Yet no matter when and how future
historians write the story of Colorado and the people who built and nurtured
it, Gregoryj. Hobbs, Jr. will stand limly at the headwaters.

